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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

)
)

V.

NO. 46891-2019

)

Kootenai County Case No.
CR—20 1 8-672

)

V]RGIL HOKU HOOPII,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

183$
Has Hoopii

failed to establish that the district court

abused

its

discretion, either

by

revoking his probation and executing his underlying uniﬁed sentence 0f seven years, with ﬁve
years ﬁxed, imposed following his guilty plea to burglary, or by denying his Rule 35 motion for
a reduction 0f sentence?

Hoopii Has Failed To Establish That The District Court Abused

Its

Sentencing Discretion

Pursuant to a plea agreement, Hoopii pled guilty to burglary; the state dismissed a charge

of conspiracy t0 commit burglary and agreed t0 not ﬁle a persistent Violator enhancement; and
the parties agreed to

recommend ﬁve

years for the determinate portion of Hoopii’s sentence, that

the sentence run concurrently with his sentence in a separate case, and that the district court

retain jurisdiction.

imposed a uniﬁed sentence 0f seven

(Aug,

pp.1-6.)

Consistent With the plea agreement, the district court

(R., pp.42-49, 52.)

years, With

ﬁve years ﬁxed, and retained

Following the period of retained jurisdiction, the

jurisdiction.

court suspended

district

Hoopii’s sentence and placed him on supervised probation for two years. (R., pp.56-64.)

Hoopii

subsequently violated

the

conditions

consuming alcohol, and absconding supervision, and the
executed the underlying sentence.

(R.,

of his probation by using cocaine,
district court

pp.67-68, 88, 93-95.)

revoked his probation and

Hoopii ﬁled a notice of appeal

timely from the district court’s order revoking probation. (R., pp.98-102.)

Rule 35 motion for a reduction 0f sentence, which the
6/24/19 Tr., p.13, L.25

—

He

also ﬁled a timely

district court denied.

(R., pp.96-97;

p.14, L.3.)

Hoopii asserts that the

district court

abused

its

discretion

by revoking

his probation

and

executing his underlying sentence in light of his acceptance of responsibility and purported

remorse for Violating his probation, his desire to participate in the “Advanced Practices rider
program,” and because he “was able t0 obtain employment, housing, and a vehicle”

absconded supervision.

(Appellant’s brief, pp.2-4; R., p.90.)

after

he

Hoopii has failed t0 establish an

abuse 0f discretion.
“‘[T]he decision Whether t0 revoke a defendant’s probation for a Violation
discretion 0f the district court.”’

State V. Garner, 161 Idaho 708, 710,

is

within the

390 P.3d 434, 436 (2017)

(quoting State V. Knutsen, 138 Idaho 918, 923, 71 P.3d 1065, 1070 (Ct. App. 2003)).

m

determining Whether to revoke probation, a court must examine Whether the probation
achieving the goal of rehabilitation and

is

consistent with the protection 0f society.

In

Cornelison, 154 Idaho 793, 797, 302 P.3d 1066, 1070 (Ct. App. 2013) (citations omitted).

is

A

decision to revoke probation will be disturbed on appeal only

abused

its

discretion.

834 P.2d 326, 328
Hoopii

is

(Ct.

Li. at 798,

302 P.3d

at

upon a showing

1071 (citing State

V.

(Aug,

not an appropriate candidate for probation, particularly in light of his ongoing

Hoopii —

He

p.7.)

Who

is

— has

now

illegal

theft,

drugs

at

and resisting
age 14.

arrest.

(Aug,

(Aug,

p.28.)

by

the terms of

community

a long history of criminal offending.

“ﬁrst had contact with law enforcement”

charged With robbery,

began using

Beckett, 122 Idaho 324, 326,

App. 1992)).

substance abuse, disregard for the law, and refusal t0 abide
supervision.

that the trial court

when he was

pp.7, 11-15.)

He

and was
reported that he also

Hoopii’s criminal record includes juvenile

adjudications for theft, resisting arrest, and assault, as well as convictions for possession 0f a

possession of a controlled substance With intent to deliver, misdemeanor

stolen ﬁrearm,

possession of a controlled substance, disturbing the peace (amended from domestic Violence in
the presence 0f a child),

from aggravated

two convictions

assault), petit theft

for Violation of a

n0 contact

order, assault

(amended

(amended from robbery), felony possession 0f a controlled

substance, and the instant burglary offense.

(Aug,

He was

pp.7, 11-15.)

previously afforded the

opportunity to participate in the rider program, and he has also had numerous prior opportunities

0n probation; however, he “had a poor
conditions of probation

from treatment for

by continuing

failure t0 attend,

attitude

to

toward supervision” and repeatedly violated the

commit crimes and use

illegal drugs,

being discharged

and absconding supervision. (Aug, pp.1 1-14,

16, 29.)

Despite his ongoing substance abuse, and despite the fact that he pled guilty to felony
possession 0f a controlled substance just two days before he committed the instant offense,

Hoopii told the presentence investigator that he “did not

and

stated,

“‘I

am

not concerned about staying clean.

know

if

drug treatment

is

necessary,”

Drugs have never been a big thing

for

me.” (Aug,

pp.15, 20; 3/1 1/19 Tr., p.4, Ls.5-6; p.7, Ls.9-18.)

concluded that Hoopii “has demonstrated he

is

p.24.)

The

district

court

investigator

not able t0 comply with the terms and conditions

of probation,” and recommended — “With reservation” — that the

(Aug,

The presentence

district court retain jurisdiction.

followed the recommendation and granted Hoopii the

opportunity t0 again participate in the retained jurisdiction program. (Aug, pp. 1 -6.)

While

on

his

rider,

Hoopii

completed programs

including

Cognitive-Behavioral

Interventions for Substance Abuse, Thinking for a Change, and Pre-release.

He was

pp.1-2.1)

(R., p.55;

APSI,

placed on probation 0n December 14, 2018, and he chose t0 resume his use of

cocaine and alcohol the very day he was released into the community.

(R., pp.55-64, 67-69.)

His probation ofﬁcer subsequently instructed him to report for “treatment orientation for Rider
Aftercare”; however, Hoopii failed to report for treatment and, three days later, his housing

manager

at

Crossroads transitional housing reported that Hoopii had

“left the residence

and has

not returned.” (R., pp.68-69.) After Hoopii changed residences without permission, he failed t0
report for supervision and his whereabouts

were unknown.

(R., pp.67-69.)

subsequently ﬁled a report 0f Violation and requested that the

His probation ofﬁcer

district court

execute Hoopii’s

underlying sentence, stating, “Mr. Hoopii used [cocaine and alcohol] the day 0f sentencing
following a rider program Where he was instilled with the appropriate
sober Which he chose not t0

utilize.

Mr. Hoopii

is

skills t0

remain clean and

not amenable to probation at this time.” (R.,

p.69.)

At
deterred

1

the probation Violation disposition hearing, the district court noted that Hoopii

by

the

knowledge

that

was not

he had a uniﬁed sentence 0f seven years, With ﬁve years ﬁxed,

APSI page numbers correspond With
Documents — Appeal Volume 1.pdf.”

the page

numbers 0f the electronic ﬁle “Conﬁdential

“hanging over his head.” (3/1 1/19
I

would have expected a

system for a While.

done with the

lot better

You know

rider.”

Tr., p.12,

Ls.20-23.)

The court

stated, “I really

would have —

out 0f you particularly after you’ve been in and out of the

What’s required and you

(3/1 1/19 Tr., p.13, Ls.10-14.)

knew What was

When you

required

got

Hoopii’s ongoing substance abuse and his

unwillingness t0 comply With the terms of community supervision demonstrate that probation

was not achieving

the goals 0f rehabilitation 0r protection of the community.

decision t0 revoke Hoopii’s probation and execute his underlying sentence

light

The

district court’s

was appropriate

in

of Hoopii’s abysmal performance on probation, particularly since he began Violating the

conditions of his probation the very day of his release into the community, he chose not t0 attend

treatment as required, and he absconded supervision within weeks 0f his placement 0n probation.

Given any reasonable View of the
abused

its

discretion

by revoking

motion for a reduction of sentence
acceptance

Hoopii has failed to establish that the

his probation

Hoopii next asserts that the

his

facts,

and executing

district court

in light

abused

its

his underlying sentence.

discretion

by denying

is

(Appellant’s brief,

motion for reduction of sentence

a plea for leniency, and this court reviews the denial 0f the motion for an abuse

0f discretion. State
appeal, Hoopii

Rule 35

of responsibility for Violating his probation, and because he could not

If a sentence is Within applicable statutory limits, a

under Rule 35

his

0f his lack 0f disciplinary issues while incarcerated,

immediately participate in certain prison programs due to his release date.
pp.4-5.)

district court

V.

Huffman, 144 Idaho, 201, 203, 159 P.3d 838, 840 (2007). To prevail on

must “show

that the

sentence

is

excessive in light 0f

new

or additional

information subsequently provided t0 the district court in support 0f the Rule 35 motion.” Li.

Hoopii has failed t0 satisfy his burden.

Hoopii did not provide any
reduction 0f sentence.

The

new

district court

information in support of his Rule 35 motion for a

was aware,

time 0f the disposition hearing, 0f

at the

Hoopii’s stated desire to participate in the “Advanced Practices rider program” (R., p.92; 3/1 1/19
Tr., p.9,

Ls.17-18; p.10, Ls.19-21; Appellant’s brief, p.4), and

it is

not “new” information that

prisoners are most often placed in treatment programs nearer t0 their date of parole eligibility.
Further, “alleged deprivation of rehabilitative treatment

is

an issue more properly framed for

review either through a writ of habeas corpus or under the Uniform Post-Conviction Procedure
Act.”

State V.

Sommerfeld, 116 Idaho 518, 520, 777 P.2d 740, 742

district court's denial

0f defendant's I.C.R. 35 motion).

App. 1989) (afﬁrming

(Ct.

Information with respect to Hoopii’s

acceptance of responsibility for Violating his probation and his lack of disciplinary issues while
incarcerated

was likewise before

acceptable behavior

Correction.

(R., p.90;

7; p.13, Ls.1-3.)

the Idaho

is

no

the district court at the time that

less than

What

is

Aug., p.15; 3/1 1/19

Moreover, in State

Supreme Court held

V.

it

revoked probation, and

expected of inmates committed to the Department of

Tr., p.9,

Ls.23-25; p.10, L.16

—

p.11, L.1; p.12, Ls.4-

Cobler, 148 Idaho 769, 773, 229 P.3d 374, 378 (2010),

that Where,

as here,

a defendant presented no other

information in support of his Rule 35 motion, the district court did not abuse
giving

little

or

no weight

t0 the defendant’s

good behavior While

its

new

discretion in

in prison (a trial court’s denial

of defendant's motion for reduction 0f sentence was not an abuse of discretion; defendant's
prison behavior did not provide valid grounds for a reduction in sentence).

Because Hoopii presented no new evidence

in support

0f his Rule 35 motion, he failed to

demonstrate in the motion that his sentence was excessive.

showing, he has failed t0 establish any basis for reversal of the

Rule 35 motion.

Having

failed to

district court’s

make such

a

order denying his

m
The

state respectfully requests this

Court to afﬁrm the

district court’s

order revoking

probation and the district court’s denial 0f Hoopii’s Rule 35 motion for a reduction 0f sentence.

DATED this

11th day 0f October, 2019.

/s/

Kenneth Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

VICTORIA RUTLEDGE
Paralegal

CERTIFICATE OF SERVICE
I

HEREBY CERTIFY

copy of the attached
iCourt File and Serve:
correct

that

I

have

this 11th

day 0f October, 2019, served a true and
to the attorney listed below by means 0f

RESPONDENT’S BRIEF

JENNY C. SWINFORD
DEPUTY STATE APPELLATE PUBLIC DEFENDER
documents@sapd.state.id.us.

/s/

Kenneth Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General

